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After the f i r s t I raq-war i n 1 9 9 0 / 1 9 9 1 , two opposite views for a new 
w o r l d order have emerged. The dispute no longer ranges between 
Kan t i an idealists and Schmi t t i an realists. The issue is no longer 
whether "justice among nations" is possible at a l l , b u t whether law is 
the r igh t m e d i u m for real izing tha t k i n d of jus t ice . B o t h sides agree 
on the objectives - secur ing peace and stabil i ty, and implement ing 
(the uncontrovers ia l core of) h u m a n r ights across the wor ld . Not the 
goals are controversial, b u t the most promising way of their realization. 

Does internat ional law matters anymore, when a l iberal and globally 
engaged superpower subst i tutes her own moral arguments for the 
procedures of international law? A n d w o u l d there be any th ing wrong 
w i t h the un i l a t e ra l i sm of a benevolent hegemon, i f h is wel l meant 
engagements promise a more efficient p u r s u i t of legit imate purposes? 
Or should we rather s t ick to the project of a cons t i tu t iona l i sa t ion of 
in te rna t iona l re la t ions? 1 

Kant was the f i rs t to explain that project. He challenged the so-called 
r igh t of the sovereign state to go to war - the jus ad bellum. This r igh t 
forms the core of tha t classical in te rna t iona l law w h i c h is the m i r r o r 
image of the European state system i n the period f r o m 1648 u n t i l 
1918. This system requires the participation of "nations" and constitutes 
" internat ional" relat ions i n the l i tera l sense of the w o r d . The collective 
actors are imagined as players i n a stra-tegic game: 

- they are supposed to be independent, so that they are capable to 
make and follow their own decisions; 

- they are expected to decide according to their "national interests"; 
and 

- they relate to one another as competitors in an enduring power 
struggle w h i c h is u l t ima te ly based on the threat of m i l i t a r y 
force. 
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The rules of the game are set up by international l a w , 2 wh ich defi-nes: 

1. the requirements for participation: a state's sovereignty depends 
on inter-national recognition; 

2. the qualifications for the status of a sovereign power: a sovereign 
state must be capable to effe-ctively control social and territorial 
boundaries, and to maintain law and order within these borders; 

3. the status of sovereignty: 
- a sovereign state enjoys the right to go to war any time without 

ju-stification (the jus ad bellum), whereas it must not interfere wi th 
the internal affairs of another state (the principle of non-intervention); 

- a sovereign state can at worst fail by standards of prudence 
and efficiency, not by law or morality. Neither the state nor any 
individual functionary must be prosecuted by another authority; 

- a sovereign state reserves the right to prosecute war crimes 
(violations of the jus in hello) under its own jurisdiction. 

The m o r a l content of classical in te rna t iona l l aw is ra ther t h i n . Not 
regarding differences i n size of terr i tory, popula t ion a n d ac tua l power, 
the m u t u a l recogni t ion of sovereignty establishes a legal symmet ry 
among states. The price for th is equality in legal status is the release 
of violence a n d the ins tab i l i ty of an anarchic state of na tu re i n the 
in te rna t iona l arena. Tha t was too h i g h a price for Kant , w h o d i d no t 
believe i n the promise that peace wou ld result f r o m a balance of powers 
s ta l l ing one another. 

A more substant ive k i n d of equal i ty was at the t ime exempl i f ied by 
those r e p u b l i c s t h a t emerged f r o m the A m e r i c a n a n d the F r e n c h 
revolu t ion . They embodied civic equality i n symmetr ic relat ions 
a m o n g i n d i v i d u a l c i t izens , n o t states. K a n t n o w conceived the 
in te rna t iona l compet i t ion between collective actors as an analogue of 
the or ig ina l state of na tu re tha t is said to have once obta ined between 
pre-social ind iv idua l s , a n d then ma in ta ined tha t the social cont rac t 
by w h i c h those ind iv idua ls entered a national c o m m u n i t y of citizens 
remains incomplete u n t i l these same citizens f i n d a s imi la r exit f r o m 
the h i the r to u n t a m e d international state of na ture . K a n t t hus ar r ived 
at the revolu t ionary idea of t r ans fo rming in te rna t iona l law, as a l aw 
of states, in to cosmopol i tan law, as a l aw of ind iv idua ls w h o do no t 
only carry the rights of citizens of their respective nat ional communit ies 
b u t also the r ights of citizens of a "cosmopoli tan commonwea l th" 
- r i gh t s of world-ci t izens [Weltbürger). A n d perpetual peace s h o u l d be 
a resul t f r o m such a t r ans i t ion of an in te rna t iona l to a cosmopol i tan 
order: "There is no possible way except t h rough the cons t i t u t i on of a 
legal order among peoples, based u p o n enforceable pub l ic laws to 
w h i c h each state m u s t s u b m i t (by analogy w i t h the c iv i l or po l i t i ca l 
legal order among i n d i v i d u a l h u m a n beings)". 

32 



Jürgen Habermas 

Kant speaks at th is place of a Völkerstaat, a state of peoples. 3 B u t 
two years later, w h e n he expl ic i t ly deals w i t h the issue of "Perpetual 
Peace", he is w i l l i n g to d i s t inguish between a Völkerstaat, w h i c h is 
suspicious of degenerating into despotism, and a Völkerbund, a voluntary 
league of sovereign na t ion states. 4 Certainly, Kant d i d no t give u p 
altogether the idea of a "world-republic", b u t he was no t convinced of 
the feasibility of t ha t project under present condi t ions. He looked, 
instead, for an achievable surrogate and f o u n d i t i n a federat ion of 
sovereign states w h i c h re ta in a r igh t to exit. I t is i n fact a federat ion 
of peaceful democracies, w h i c h is supposed to f o r m the core of a 
f u t u r e , ever more inclusive u n i o n of states, a l l of w h i c h w i l l f i na l ly 
"feel obligated" to s u b m i t in te rna t iona l confl icts to a rb i t r a t ion rather 
t han m i l i t a r y force. 

So, Kant developed his idea of a cosmopolitan order (weltbürgerlicher 
Zustand) f r o m a projection: the normative substance of both, democratic 
ci t izenship and h u m a n r ights , is carr ied over f r o m the na t iona l onto 
the in te rna t iona l level. However, as a ch i l d of his t imes, he was s t ruck 
by a k i n d of culture- and colour-blindness w i t h regard to three important 
facts: 

1. insensitive to the rise of a new historical consciousness and the 
growing awareness of cultural differences, Kant could not anticipate 
the explosive potential of nationalism of the 19th and 20th centuries; 

2. bound to the view of a superiority of the European civilization 
and race, Kant did not realize the implications of the fact that international 
law was tailored to a small number of privileged Christian nations: 
they regarded only one another as equal, whereas the rest of the world 
was up for colonization and missionary purposes; 

3. nor did Kant recognize the dependency of international law on 
the extralegal background of a shared Christian culture, capable of at 
least containing violence within the range of limited wars between cabinets 
rather than peoples. 

These b l i n d spots ind ica t e a l ack of the very k i n d o f m u t u a l 
perspect ive t a k i n g t h a t K a n t h i m s e l f requi res fo r t r a n s f o r m i n g 
in te rna t iona l in to cosmopoli tan law. 

• 

The actual t r ans fo rma t ion h a d to wa i t for the shocking horrors of 
Wor ld War I . Hence, the a t tempt to constra in the r igh t of sovereign 
states to go to war remained on the pol i t ica l agenda. The B r i a n d -
Kellog-Pact settled i n 1928 the p roh ib i t ion of wars of aggression. 
However, w i t h o u t a codif icat ion of in te rna t iona l crimes, w i t h o u t a 
cour t w i t h the competence to prosecute such crimes, and w i t h o u t an 
a u t h o r i t y t h a t is w i l l i n g a n d capable to execute sanc t ions against 
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perpet ra t ing states, the League of Nations could no t prevent Japan 
f r o m conquer ing M a n c h u r i a , nor I ta ly f r o m annexing Abyss in ia , nor 
Germany from devastating almost all of Europe - and the moral substance 
of i ts own cu l tu re . 

The atrocit ies of W o r l d War I I , c u l m i n a t i n g i n the ex te rmina t ion of 
the European Jews, and the mass-crimes of to ta l i t a r i an regimes 
against thei r own citizens, f i na l l y shattered the legal p r e s u m p t i o n of 
the moral indifference of sovereign states. The monstrous polit ical crimes 
were suf f ic ien t evidence for the conclusion tha t states, governments 
and its mi l i t a ry and civi l funct ionaries m u s t no longer enjoy i m m u n i t y 
f r o m in te rna t iona l prosecut ion. I n an t ic ipa t ion of w h a t later has been 
incorporated i n in te rna t iona l law, the m i l i t a r y t r ibuna l s of Nuremberg 
and Tokyo condemned individual representatives, officials and private 
collaborators of the defeated regimes for the crime of war , fo r crimes 
i n war and crimes against h u m a n i t y . That was the dea thblow for the 
classical conception of in te rna t iona l law as a l aw of states. 

Compared w i t h the shamefu l fa i lu re of the League of Nat ions , the 
second hal f of the short 20 th century is marked by an ironical contrast 
between successful legal innovat ions and the cold war blockade of 
implementa t ion . I n the l igh t of Kant 's idea of a cosmopol i tan order, 
these legal innovat ions were at the same t ime more rad ica l and more 
realistic t h a n Kant 's o w n surrogate of a vo lun ta ry league of nat ions : 

- At the level of principles, the coupling of the UN-Charter wi th the 
Declaration of Human Rights is a revolutionary step. The international 
community is thereby placed under the obligation to spread and 
implement worldwide the same principles that are so far embodied 
within constitutional states only. 

- At the organizational level the United Nations follows an inclusive 
design, admitting liberal, authoritarian and despotic states alike. This 
creates a tension between the principles of the Charter and the actual 
human rights standards of many member states. 

- The tension is intensified by the composition of a security council 
that integrates the great powers, apart from their internal constitution, 
by trading the concession of veto-power for active cooperation. 

- The world-organization is expected to protect international security 
on the basis of a general prohibition the use of military force, except in 
the narrowly defined case of self-defense. Thus, the principle of non
intervention does no longer apply to deviating members. 

- The agenda of the United Nations extends, beyond the Kantian 
focus on peace-keeping, to the promotion and implementation of 
human rights across the world. The Charter calls for sanctions against 
rule violating states, if necessary with military force. 
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Finally, the International Covenants on Civil and Political Rights 
as well as on Economic, Social and Cultural Rights establish a world
wide watch and report system for human-rights violations, and 
they also provide channels for legal complaints of individual citi
zens against their own perpetrating governments. This fact is of 
principal relevance insofar as it confirms that the individual citizen 
is now recognized immediately as a subject of international law. 5 

I n a l l these regards - t h e c o n s t i t u t i o n a l features of the w o r l d -
organization, i ts composi t ion and in te rna l s t ruc ture , the p roh ib i t i on 
of wars of aggression and the corresponding l imi ta t ion of the principle 
of non- in te rvent ion , the h u m a n r ights agenda, i n d i v i d u a l legal 
responsibi l i ty of func t ionar ies and the recognit ion of ind iv idua ls as 
subjects of in te rna t iona l l a w - the legal f rame of the Un i t ed Nations 
surpasses Kant 's proposal for a vo lun ta ry League of Nations, heading 
i n the very direction of a transi t ion f r o m international to cosmopolitan 
law. 

* 

At this place i t is appropriate to reflect for a moment on the influential 
counterargument raised by Carl Schmi t t against tha t whole idea. The 
a t tempt to pac i fy the belligerence of nat ions m u s t f a i l , and jus t ice 
cannot prevai l among nat ions, because any no t ion of jus t ice w i l l 
remain essentially contested between them. Any universalistic claim for 
the jus t i f i ca t ion of violent interference w i t h the sovereignty of another 
state is, so the a rgument goes, j u s t a cover for the pa r t i a l interests of 
an aggressor, w h o seeks an un fa i r advantage by i n c r i m i n a t i n g his 
opponent. The denial of the status of an honest enemy, or justus 
hostis, in t roduces a mora l asymmetry i n the re la t ionship between 
parties tha t deserve to be treated as equals. Worse, the i n f l a m m a t o r y 
moral loading of an indifferent type of war intensifies the conflict itself. 
A moralized war can no longer be kept w i t h i n the l imits of a civilizing jus 
in hello. 

A t f i r s t glance, the a rgument is unconvinc ing . The compla in t about 
moralization seems to go astray, because a cons t i tu t ional iza t ion of 
in te rna t iona l relat ions w o u l d mean a legalization. Provided tha t the 
required legal procedures were only implemented, the shields of positive 
law w o u l d protect defendants against r u s h mora l condemnat ions. 
When Schmi t t nevertheless main ta ins tha t legal pac i f i sm w i l l y ie ld to 
a mora l iz ing un leash ing of violence, he taci t ly presupposes, tha t 
at tempts at legalization m u s t f a i l anyway and tha t these fa i lures w i l l 
set free destructive m o r a l energies. 

Schmitt denies the possibility of a consensus on a political conception 
of jus t ice -e.g. democracy and h u m a n r i g h t s - among compet ing 
nat ions. B u t he never discusses the phi losophical issue of m o r a l non-
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cogni t iv ism on its mer i t s . He ra ther grounds his skept ic i sm about the 
priori ty of the r ight over the good i n a dubious metaphysical conception 
of "the Political": Schmi t t is convinced tha t the an tagonism between 
self-asserting nat ions w h i c h m u s t m a i n t a i n their collective ident i t ies 
polemical ly against one another w i l l persist forever. 

This k i n d of pol i t ica l exis tent ia l ism s t i l l depends on the model of 
an instable power balance between independent collective actors w h o 
are set free f r o m any normat ive considerations and only pur sue thei r 
self-defined interests. Tha t model , however, does no t apply anymore. 
The image of international conflicts is no longer shaped by the classical 
type of wars between states. They have been replaced by three new 
threats to in te rna t iona l peace: c r i m i n a l states, fa i led states, and 
in te rna t iona l t e r r o r i s m . 6 Once states are no longer the monopol is t s 
and masters of war, the fear of the moralizing consequences of mis taken 
efforts to ou t l aw wars is loosing its object. 

The present po l i t i ca l crimes and securi ty problems are symptoms 
of a pos tna t iona l constel lat ion. This s h i f t i n constel lat ion resul ts f r o m 
a globalization of trade and production, of markets and media, of t raff ic 
and tour ism, of communicat ion and culture, of risks i n the dimensions 
of hea l th a n d environment , cr ime and security. States are more a n d 
more entangled i n the ne tworks of an increasingly in terdependent 
w o r l d society, the f u n c t i o n a l d i f fe ren t ia t ion of w h i c h crosses na t i ona l 
boundar ies unconcerned. 

These systemic processes destroy some conditions for the maintenance 
of t ha t independence tha t once was a prerequisite for the recogni t ion 
of state-sovereignty: 

- national states face more and more functional problems that 
require international cooperation; 

- they share the international arena with global players of different 
kinds (multinational corporations, non-governmental organizations, 
transnational organizations etc.); 

- they form and enter supranational organizations (EU or ASEAN) 
or regional regimes (NATO or EOWAC); 

- they loose competences (e.g. in the control and extraction of 
national tax resources) and gain new space for exerting different sorts 
of influence. 

The quicker states learn to fil ter their nat ional interests in to various 
channels of t r ansna t iona l and suprana t iona l governance, the more 
they subs t i tu te sof t power for t r ad i t iona l fo rms of d ip lomat ic pressure 
and m i l i t a r y threat , t hus b l u r r i n g of the lines between domestic a n d 
foreign p o l i c y . 7 

The legal innovat ions associated w i t h the U N h a d more or less 
r e m a i n e d a f leet i n be ing w h i c h c o u l d no t s t a r t to move u n t i l the 
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dissolution of a bipolar wor ld removed the main reasons for a blockade 
of the Security Council . Since then some of the rusty legal instruments 
of the U N were p u t to work : 

1. the Security Council decided on several peace-keeping and 
peace-enforcing interventions in order to stop aggressions and civil 
wars (Iraq, Somalia, Rwanda, Haiti and Bosnia); 

2. two of these engagements led to establishing war tribunals (for 
Rwanda and the former Yugoslavia), while the installing of an 
International Penal Court and the codification of international crimes 
are still in the making; 

3. the new category of para- or outlaw-states reveals that the 
international recognition of sovereignty is more and more depending 
on compliance with security- and human rights standards. 8 

A n d yet, a sober cross-check for th i s apparent progress i n the 
constitutionalization of international relations is far f r o m being satisfying. 
The financial and mil i tary resources for UN-interventions are controlled 
by ind iv idua l member-states. The in terna t ional organizat ion cannot 
yet dispose over forces of i ts own, b u t depends i n each case on the 
good wi l l of national governments which i n t u r n depend on the support 
of their const i tuencies. Due to hal f -hear ted commi tment s , the 
engagement i n Somalia t u r n e d out to be a to ta l fa i lu re . Even worse 
t han miscar r ied intervent ions are non-intervent ions, e.g. i n Sudan, 
Angola, Congo, Nigeria, Sr i Lanka and, for too long a t ime, also i n 
Afghanis tan . The mons t rous selectivity of wha t the Securi ty Counci l 
takes in to considerat ion and decides u p o n is te l l ing for a shameless 
predominance of na t iona l interests over legit imate global concerns. 
A n d the veto-power can s t i l l paralyze the Counci l -as i n the case of 
Kosovo, w h e n the in tervent ion of a regional regime of democratic 
states got a f o r m a l legi t imat ion only after the fact. Wha t is miss ing is 
a companion to na t iona l police law, namely s t r ic t regulat ions for the 
execution of peace-enforcing UN missions which always also threaten 
innocent lives. 

The fact tha t the B u s h Government refused to recognize the Rome 
Statute for es tabl ishing an In terna t ional Penal Cour t i n The Hague 
does, however, indicate something more t roubling than mere time-lags, 
faul ts and fa i lures i n the more t han 80 years of a legal development, 
of w h i c h the Un i t ed States have been the d r iv ing force f r o m the very 
beginning. The unauthorized intervention i n Iraq, w i t h the concomitant 
a t tempt to marginal ize the Uni ted Nations, indicates a p r inc ipa l sh i f t 
i n direct ion of in te rna t iona l law policies. Let me, therefore, r e t u r n to 
the question: Is the Uni ted Nations' lack i n efficiency and i n capability 
to act a su f f i c ien t reason for a break w i t h the normat ive premises of 
the Kan t i an project as a whole? 

37 



Dispute on the Past and Future of International Law Transition From a National to a Postnational Constellation 

Let us assume, for the sake of m y argument, w h i c h the high-handed 
policy for a Pax Americana is s t i l l meant to pursue the or ig ina l goals 
of secur ing in te rna t iona l peace and fos ter ing h u m a n r ights across the 
wor ld . Even this best case scenario of the benevolent Hegemon meets, 
for cognitive reasons, in su rmoun tab le obstacles i n i d e n t i f y i n g those 
courses of act ion and those k inds of in i t ia t ive tha t accord w i t h shared 
interests of the in te rna t iona l communi ty . The most c i rcumspect state 
tha t decides only i n i ts own au thor i ty on h u m a n i t a r i a n in tervent ions , 
on cases of self-defense, on in te rna t iona l t r ibuna l s etc. can never be 
sure whether or no t i t ac tual ly disentangles its na t iona l interests 
f r o m the shared and generalizable ones. This is no t a quest ion of good 
w i l l or bad in t en t ion b u t an issue of the epistemology of prac t ica l 
del iberat ion. A n y an t ic ipa t ion f r o m one side, of w h a t s h o u l d be 
acceptable fo r a l l sides, canno t be checked b u t b y s u b j e c t i n g a 
supposedly i m p a r t i a l proposal to an inclusive process of del iberat ion, 
by the rules of w h i c h a l l parties involved are equally requi red to take 
in to considerat ion the perspectives of the other par t ic ipants , too. This 
is the cognitive purpose of impa r t i a l j u d g m e n t tha t legal procedures 
are expected to serve, i n the global as wel l as i n the domestic arena. 

Benevolent u n i l a t e r a l i s m is de f ic ien t i n t e rms of a l a c k of legal 
provisions for impa r t i a l i t y and legitimacy. This deficiency cannot be 
compensated by an in ternal democratic structure of the good hegemon. 
Citizens face the same problem as governments. Citizens of one polit ical 
c o m m u n i t y cannot ant icipate the results of an appropr ia te local 
in te rpre ta t ion and appl ica t ion tha t universa l values undergo i n the 
d i f ferent c u l t u r a l context of another pol i t ica l c o m m u n i t y . The l u c k y 
circumstance that the present super-power is identical w i t h the oldest 
cons t i tu t iona l democracy on the globe gives us, on the other h a n d , 
some reason for hope. The a f f i n i t y i n value-orientat ions between the 
domestic pol i t ica l cu l tu re of the only r emain ing superpower on one 
side, and the cosmopol i tan project on the other, at least faci l i ta tes a 
possible r e t u r n of a f u t u r e US-Government to the or ig ina l mi s s ion of 
the na t ion tha t was the p r i m a r y promoter of a cons t i tu t iona l iza t ion of 
in te rna t iona l pol i t ics . 

The postnational constellation meets that project half-way. The every
day experience of g rowing interdependence w i t h i n a more and more 
complex world-society inconspicuously changes the self-perceptions of 
nations-states and their citizens. Formerly independent actors learn 
to accept the role of cooperating parties i n t r ansna t iona l ne tworks 
and that of committed members of supranational organizations. We m u s t 
not underest imate the consciousness-raising impac t of i n t e rna t iona l 
disputes and discourses inst igated by the cons t ruc t ion of new legal 
f r a m e w o r k s . T h r o u g h p a r t i c i p a t i o n i n legal c o m m u n i c a t i o n a n d 
in te rpre ta t ion , no rms w h i c h are at f i r s t recognized only verbal ly , i n 
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terms of formal declarations, become more and more internalized. This is 
how independent na t ion states learn to see themselves at the same 
t ime as members of larger c o m m u n i t i e s . 9 A cont inenta l superpower 
is cer ta inly the last to feel these soft symbolic pressures for a change 
i n self-image. B u t i t may wel l learn f r o m the less benign pressures of 
an in te rna t iona l c r i t i c i sm tha t originates f r o m an accommodat ion of 
the Schmi t t i an a rgument to the asymmetric power relat ions of a 
u n i p o l a r w o r l d . Ci t izens of a l ibe ra l state r e m a i n , i n the l ong r u n , 
sensitive for cognitive dissonances between the universa l is t c la im 
raised for a nat ional mission and the particularist nature of the actually 
vested interests. 
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