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ABSTRACT: The past presidential election reinvigorated interest in the applicability of 
conflict of interest legislation to the executive branch. In § 2, we survey various approaches 
to conflicts of interest, paying particular attention to 18 U.S.C. § 208. Under 18 U.S.C. 
§ 202, this conflict of interest statute is straightforwardly inapplicable to the President. 
We then explore the normative foundations of such an exemption in § 3. While these 
sections are ultimately lenient, we go on to consider the Emoluments Clause of the United 
States Constitution in § 4. In §§ 5–6, we apply the Emoluments Clause to the presidency, 
arguing that it complements conflict-of-interest regimes with regards to foreign affairs, 
but with more substantial restrictions.

1. INTRODUCTION

On November 8, 2016, Donald J. Trump was elected President of the United 
States. While pollsters were almost unanimous in thinking that he would 

lose the election2—including projections late into that Tuesday evening, before 
Rust Belt returns changed the tide3—the truly groundbreaking aspect of his 
presidency deals with his immense wealth. At the time of his election, President 
Trump “appears to own or control more than 500 businesses in some two-dozen 
countries around the world.”4 His unwillingness to disclose his tax information 
makes the extent of his wealth unknowable, but even by conservative estimates, 
he is still the wealthiest president in United States history—and very likely has 
more inflation-adjusted wealth than all his predecessors combined.5 Standard 
practice, at least for the past several presidents, has been to divest their wealth 
or to place it into blind trusts.6 However, President Trump has been reluctant to 
do this, and it is far from clear that it would be possible even if he wanted to.7

This reluctance has raised questions about whether the President has conflicts 
of interest between his myriad business holdings and his role as President. Trump 
allies, as well as many non-supporters, have argued that the President is not bound 



by standard conflict of interest laws.8 In addition, the complex nature of President 
Trump’s holdings means that he regularly receives income from businesses on 
foreign soil, and that foreign states routinely spend money in domestically-located 
businesses.9 This international component of his profile raises questions, not just 
about conflicts of interest, but also about the applicability of the Emoluments 
Clause of the United States Constitution.10

In this article, we will explore the theoretical foundations and practical applica-
tions of conflicts of interest, specifically as applied to the presidency. Though we 
conclude that the President is statutorily immune from conflicts of interest (i.e., as 
a matter of law), we go on to investigate whether this conclusion can be morally 
justified. Answering in the affirmative, we then turn to the Emoluments Clause, 
arguing that it circumscribes presidential power in important ways, particularly 
as it pertains to foreign states.

While we recognize that the Trump presidency has catalyzed interest in these 
questions, we propose to consider the broader theoretical issues rather than 
specifically focusing on his holdings or on his presidency. It is our hope that, in 
taking this approach, the article makes a more thoroughgoing contribution to the 
debate that is not narrowly applicable to a single administration.

2. CONFLICTS OF INTEREST

Conflicts of interest were recognized at least as early as the Bible, and have gone 
on to be extensively discussed more recently.11 Much of this discussion is rooted 
in professional contexts, with law playing a particularly formative role.12 In 1908, 
the American Bar Association adopted the Canons of Professional Ethics,13 and 
Canon 6 spoke to conflicts of interest:

It is unprofessional to represent conflicting interests, except by express consent of 
all concerned given after a full disclosure of the facts. Within the meaning of this 
canon, a lawyer represents conflicting interests while, in behalf of one client, it is 
his duty to contend for that which duty to another client requires him to oppose.14

The Canons of Professional Ethics gave way to the Model Code of Professional 
Responsibility in 1969,15 then the Model Rules of Professional Conduct in 1983.16 
The Model Rules have been adopted by every jurisdiction in the United States ex-
cept California17 and Puerto Rico,18 both of which have their own rules for conflicts 
of interest. Several of the Model Rules speak to conflicts of interest,19 including 
Rule 1.7, which states that a conflict of interest exists if “the representation of one 
client will be directly adverse to another client” or if “there is a significant risk 
that the representation of one or more clients will be materially limited by the 
lawyer’s responsibilities to another client, a former client or a third person or by 
a personal interest of the lawyer.”20

But this focus on other parties—whether current clients, former clients, or 
other third parties—is unnecessarily narrow. A broader principle might be that a 
“conflict of interest exists whenever the attorney . . . has interests adverse in any 
way to the advice or course of action which should be available to the present 
client.”21 And the conflict exists even if the attorney ultimately resolves it in favor 
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of his client.22 Rather, a conflict simply recognizes “the variety of interests which 
might dilute a lawyer’s loyalty to his clients.”23 This “dilution account” allows for 
infringing interests of third parties, such as the lawyer’s “family, friends, business 
associates, employer, the legal profession, and society as a whole.”24 But it also 
allows for endogenous infringing interests (i.e., the lawyer’s), such as might be 
manifest through “financial security, prestige, and self-esteem.”25

While the legal context is historically important for understanding conflicts 
of interest, philosophers have made contributions as well. An early attempt by 
Joseph Margolis understands conflicts of interest as avoidable exploitation of 
conflicting roles.26 Michael Davis offers a more robust account that recognizes, 
as we did above, the significance of the American Bar Association in developing 
conflict-of-interest analysis. Davis’s project is ultimately to take that analysis27 
and to generalize it to non-legal contexts.28 We get an interim proposal that is 
fairly digestible, then a final one that devolves into philosophical formalism. The 
former goes like this: “A person has a conflict of interest if he is in a relationship 
with another requiring him to exercise judgment in that other’s service and he 
has an interest tending to interfere with the proper exercise of judgment in that 
relationship.”29 And so Davis’s judgment-based account is ultimately quite similar 
to the dilution-based account intimated by the Model Rules and made explicit 
by Aronson.

As is relevant here, the federal government has approached conflicts of in-
terest fairly narrowly, focusing principally on economic conflicts. The Ethics in 
Government Act was enacted in 1962, and 18 U.S.C. § 208 specifically addressed 
government employees with financial interests.30 The upshot is that government 
employees are generally prohibited from participating in matters in which they 
have financial interests.31 And the Act goes on to characterize two tiers of penalty 
for violation: anyone who violates the prohibition faces up to one year imprison-
ment or a fine, whereas anyone who willfully violates the prohibition faces up to 
five years imprisonment or a fine.32

Turning now to the principal focus of this article, what ultimately matters is 
that the President is exempt from 18 U.S.C. § 208. The way we get there, though, 
is somewhat circuitous. When the Act was passed in 1962, the President would 
seemingly have been bound by the conflict of interest strictures. In 1972, Richard 
Nixon won his presidential re-election, with Spiro Agnew as his running mate. 
In 1973, Agnew came under investigation for various improprieties and was ul-
timately charged with having accepted bribes of more than $100,000 during his 
time as Baltimore County Executive, Governor of Maryland, and Vice President.33 
He pled no contest to having accepted undeclared income on the condition that 
he resign as Vice President.

Nixon then appointed House Minority Leader Gerald Ford as Vice President; 
when Nixon resigned after Watergate in 1974, Ford became President. Ford se-
lected former governor of New York Nelson Rockefeller for Vice President, and 
conflict of interest issues surged to the fore given Rockefeller’s extensive wealth 
and holdings. The then-Chairman of the Committee on Rules and Administra-
tion was Senator Howard Cannon (D-Nevada), who sought clarification from 
the Justice Department as to whether Rockefeller was bound by the conflict of 
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interest statute—and, if so, what he would need to do in terms of divesting his 
assets to assume the vice presidency.

Acting Attorney General Laurence Silberman argued that Rockefeller was 
not so bound, and for several reasons. First, Silberman claimed that the Twenty-
Fifth Amendment—which details presidential removal and succession—placed 
no such encumbrances on the (prospective) Vice President.34 Second, Silberman 
cautions “serious doubt” against an interpretation of 18 U.S.C. § 208 that would 
bind the President and continued that it would seem “almost certain” that the 
President and Vice President should be treated alike under this statute (i.e., if the 
President is not bound, then neither is the Vice President).35 Silberman points out 
that neither officer is explicitly mentioned under the purview of the statute, which 
only speaks to an “officer or employee of the executive branch.” He also points 
to the legislative history of §§ 202–209, noting no evidence that these were meant 
to apply to “the Chief Executive and his immediate successor.”36 He also points 
to an influential report, maintaining that the President and the Vice President 
“must inevitably be treated separately from the rest of the executive branch.”37 
As the House and Senate committees that formulated the Ethics in Government 
Act were substantially influenced by this report, Silberman thinks it implausible 
that a break from this edict would have been nowhere noted in committee notes.38

Whether Silberman’s arguments were compelling or not was ultimately ren-
dered moot when Congress revisited this issue in the Ethics Reform Act of 1989.39 
In this legislation, Congress amended 18 U.S.C. § 202—the definitions section of 
the Ethics in Government Act—such that “the terms ‘officer’ and ‘employee’ [in 
§ 208 and elsewhere] shall not include the President, the Vice President, a member 
of Congress, or a federal judge.”40 And so, statutorily, the President is exempt 
from the conflict of interest provision in 18 U.S.C. § 208. This is a point worth 
emphasizing: for all the talk about whether the President is subject to conflicts of 
interest, he is quite literally exempted from those requirements under federal law.41

3. NORMATIVE FOUNDATIONS

Whether the President is exempt portends a different question from whether he 
should be. In other words, it is completely fair for us to question the wisdom of 
the revisions to 18 U.S.C. § 202, even if such a project is merely academic. Perhaps 
surprisingly, there is limited discussion on the Ethics Reform Act of 1989, at least 
on this issue in particular.42 But, broadly speaking, two separate answers have been 
given as to the justification for this exemption. The first is that the President—or 
any other exempted official—certainly has the ability to divest himself of conflicts 
of interest, regardless of a legal requirement to that end. Most recent presidents 
have placed their assets in blind trusts, even if they had no legal obligation to 
do so; these include Lyndon Johnson, Jimmy Carter, Ronald Reagan, George W. 
Bush, George H. W. Bush, and Bill Clinton.43 President Obama did not, but his 
assets were substantially less complicated, principally comprising mutual funds 
and bonds.44

This answer strikes us as particularly weak: why make it supererogatory for 
elected officials to dissolve conflicts? If conflicts are ethically significant—and 
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we think they are—then compliance with relevant requirements should hardly 
be optional. An analogous line of reasoning would seem to be that presidents 
should not commit crimes, but we will simply exempt them from all criminal 
liability on the theory that they will do the right thing and not commit crimes in 
the first place. This is just not how criminal law—or, more specifically, criminal 
deterrence—works. Nobody should get a free pass on some maligned activity 
simply on the hopes that they will not exercise that freedom. And so, this answer 
could factor into some broader constellation of considerations, under which, given 
some reason to ground the exemption, presidents nevertheless have the option 
of going above and beyond their legal obligations, but we still need a story as to 
what these broader considerations or reasons are supposed to be.

The second putative answer is that it is simply not practical to enact a conflict-
of-interest regime that would both restrict the President and simultaneously al-
low for effective governance.45 In other words, we could postulate two different 
kinds of answers as to why the President should not be exempted from conflicts 
of interests; one approach would be to argue against the exemption on moral 
grounds, the other of which would be to argue against it on pragmatic grounds.46 
One difference between these two approaches is modal: the pragmatic arguments 
are contingent on various features (e.g., the structure of our government, the na-
ture of politics, etc.), whereas moral arguments may not be (e.g., lying is at least 
prima facie wrong, regardless of the empirical details).

This strategy is not particularly novel. For example, in an influential article, 
David Luban considers arguments for and against the adversarial legal system we 
have in the United States, as contrasted with the inquisitorial system more popular 
in Europe.47 The adversarial system has all sorts of flaws, specifically insofar as 
it prizes advocacy over outcomes;48 for example, the criminal defense attorney’s 
fiduciary role is to secure an acquittal for his client regardless of whether the cli-
ent actually committed a crime.49 This is not to say that the adversarial model is 
bankrupt. Rather, it serves other moral ends as well, such as creating trust between 
lawyers and clients—with their communications protected by confidentiality—
thus promoting disclosure and communication.50 But as to whether we should, 
say, switch from the adversarial model to the inquisitorial one, Luban points to 
transactional costs. And so even if the inquisitorial model might eradicate some 
of the foibles of the adversarial model, the adversarial model might end up being 
pragmatically justified—as opposed to morally justified—on the grounds that 
switching would be too onerous.

For present purposes, we are of course less concerned with the merits of this 
argument than the structural approach, namely in drawing a distinction between 
moral values and pragmatic ones. Then turning to whether the President should 
be exempted from conflict of interest requirements, we can explore the possibility 
of a pragmatic justification, as opposed to a moral one. This is ultimately what 
Luban does in the legal case, arguing that pragmatic justifications are weaker than 
more robust moral arguments, but that pragmatic justifications can be justifica-
tory nonetheless, particularly in the absence of convincing moral arguments to 
the contrary. While Luban does not explain his thinking this way, we see these 
pragmatic arguments as functioning something like tie-breakers when the score 
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is close. And, importantly, this does not even require the exemption to otherwise 
enjoy some positive moral valence; even if there are reasons against the exemp-
tion, pragmatic arguments can be countervailing. All in, they are weaker than 
their moral counterparts, but this is simply meant to be a heuristic insofar as some 
richer discussion on the metaphysics of justification would take us too far afield.

So why, then, is it so onerous for the President to resolve conflicts of interest 
before entering the White House? In some ways, it is not; per above, most presi-
dents have done just that, principally through blind trusts. We therefore need to 
set aside a facile argument that proceeds as follows. Suppose the President-elect 
is reluctant to let go of his holdings in Apple, but recognizes that such holdings 
might bias his decision-making, or—perhaps more relevantly—raise the specter 
of impropriety. The resolution here is simple: by creating a blind trust and assign-
ing an executor, the President-elect no longer knows whether he has holdings in 
Apple. He therefore would not have any reason to pursue policies that dispro-
portionately favor Apple over its competitors insofar as such policies might be 
detrimental to his own financial interests. Rather, not knowing what his holdings 
are, impartiality would be the most prudent course.

But this sort of argument can only go so far. Suppose the President is faced 
with a certain policy conundrum, and must choose one of two resolutions. The 
first is pro-business, likely to benefit the market, including the preponderance 
of his holdings therein. The second is regulatory, likely to hurt the market, again 
including the preponderance of his holdings.51 The blind trust approach does not 
actually help remove the conflict here because the President can be reasonably 
certain as to which policy will broadly promote his economic interests.

And this argument generalizes. The President makes myriad decisions, any 
of which might affect his interests—particularly economic ones. Even drawing 
a distinction between synchronic and diachronic interests fails to help. For ex-
ample, we might postulate a difference between some policy decision that would 
immediately affect the President’s net worth, as opposed to some policy decision 
that would curry favor with some sector of industry, paving the way for speeches 
worth hundreds of thousands of dollars after leaving office.52 For all intents and 
purposes, the latter effectuates a conflict of interest with regards to current policy 
(i.e., against future gains), but is completely unnavigable pragmatically. In other 
words, it would be wholly unreasonable to preclude the President from doing 
anything during his tenure in the White House that might result in lucrative re-
muneration after leaving office.

This is a substantial argument against wholly binding the President from 
conflicts of interest, simply on the grounds that such a bind would be pragmati-
cally impossible.53 A critic might nevertheless try to draw distinctions, saying 
that these sorts of diachronic worries need not get in the way with regards to 
synchronic conflicts. Maybe, but then all that would have to get sorted out, and it 
is far from obvious how the principled resolution would go. Is it really different 
for a President to adopt some contemporaneous policy that would benefit Apple 
and his associated holdings, rather than adopting that same policy in the hope 
that he will be invited to Apple’s Cupertino corporate headquarters a handful of 
years later?54 We just do not see this as a viable distinction.
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Or, to try another tack, there would be substantial transactional costs in 
implementing associated policy, and to what end? The speaking circuit—both 
literally and metaphorically—awaits regardless, and so, at best, the prospective 
compensation is delayed, not barred. Meanwhile, there are other things to be 
done, like leading the country. And resources—whether the President’s or oth-
ers’—diverted into conflict of interest analysis inherently distract from these other 
pursuits. So, given both these transactional costs and the functional impotence 
of such an approach, we see a compelling argument in favor of the exemption 
that 18 U.S.C. § 202 offers.55 To be sure, this is not an argument that the President 
should not resolve conflicts of interest, but simply that the he should not be required 
to do so. It is also not an argument that the President is definitionally incapable of 
being conflicted. Rather, our view is far more modest than either of these more 
ambitious proposals, both of which we think are radically implausible.

4. THE EMOLUMENTS CLAUSE

While the President may not be bound by conflict of interest laws that normally 
apply to other elected and appointed officials, there is a specific range of conflicts 
that are expressly forbidden by the Constitution. These conflicts are articulated 
in the Emoluments Clause and stand as a prohibition against accepting gifts or 
payments from a foreign agent.56 The Clause reads:

No title of nobility shall be granted by the United States: And no person holding 
any office of profit or trust under them, shall, without the consent of the Congress, 
accept of any present, emolument, office, or title, of any kind whatever, from any 
king, prince, or foreign state.

This clause serves as a means of preventing the various officers of the govern-
ment from engaging in conflicts of interest leading to corruption by foreign states. 
It poses two obvious questions. First, to whom does it apply? And, second, what, 
specifically, does it proscribe? Before examining these two questions, it is helpful to 
explore the Framers’ reasoning for including such a provision in the Constitution.

It is odd to think of the United States as a fragile country that could be destroyed 
in short order not only by military might, but by the corrupting influences of 
foreign governments.57 However, that is exactly the worry faced in the late 1700s 
when the Constitution was being drafted. The fledgling democracy faced severe 
challenges on many different fronts, ranging from a limited economy to the in-
ability to protect its ships abroad.58 The concern regarding foreign influence was, 
at the very least, on par with these concerns, leading to the conclusion that “the 
Framers of our Constitution considered political corruption a key threat—if not 
the key threat—to the young country.”59

One area of concern for the Framers was the way European countries, as well 
as Russia, normally conducted business. It was commonplace for the various 
kings and queens to shower visiting foreign diplomats with lavish gifts.60 This 
was such a long-standing practice that, by the mid-seventeenth century, the Dutch 
established rules preventing their foreign ministers from accepting such gifts.61 
The rationale was simply that persons receiving gifts and payments from foreign 
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rulers might not be trusted to fully and truthfully represent their countries’ in-
terests to the exclusion of their own financial interests. This practice exemplified 
the type of conflicts of interest and corruption about which the Framers were so 
worried. Over a century later, they followed the lead of lawmakers in Holland 
and codified a similar rule in the Constitution.62

The Emoluments Clause is, of course, not the only anti-corruption language 
written into the Constitution. The Framers’ concerns about corruption informed 
their aims regarding elections, the judiciary, jury requirements, and numerous 
other governance issues included in the Constitution.63 When considered together, 
it is apparent that there was an obsession with corruption, against which the 
Emoluments Clause was meant to be a prophylactic.

5. EMOLUMENTS AND THE PRESIDENCY

In this section, we consider whether the Emoluments Clause applies to the 
presidency. Some argue that the President is exempt from this clause; this would 
be putatively analogous to the President being exempt from conflict of interest 
provisions, such as those discussed above.64 However, there are statutory reasons 
(cf., 18 U.S.C. § 202) why the President is not subject to conflicts of interest, and 
those reasons are impotent against the constitutional provision that speaks to 
emoluments. More substantively, the Framers considered the threat of corruption 
to be so great that that emoluments picks out a special case of conflicts of interests 
that enjoys privileged restriction, namely with regards to certain interactions 
with foreign states. In developing this line of thinking, we propose to consider 
textualist interpretations of both the Constitution and the related Articles, as well 
as the Framers’ intent.65

Under a textualist reading of the Emoluments Clause, the phrase “[a]nd no 
person holding any office of profit or trust under them” would have to somehow 
be understood as not applying to the presidency.66 The type of corruption that 
the Framers were protecting against with this clause—the acceptance of gifts and 
titles—was most often an issue with foreign diplomats.67 The President is generally 
not in everyday contact with foreign officials and would be less prone to the type 
of corruption faced by such interactions. This would mean that ‘office’ applies to 
some specific set of government agents, such as those appointed instead of those 
elected. However, this is a difficult explanation to accept considering the numer-
ous times the word ‘office’ is associated with the presidency in the Constitution. 
To name a few: “[the President] . . . shall exercise the Office of President of the 
United States;”68 “[the President] . . . shall hold his office during the term of four 
years;”69 “No person except a natural born citizen, or a citizen of the United States, 
at the time of the adoption of this Constitution, shall be eligible to the Office of 
President;”70 and [the President] . . . shall be removed from office on impeachment 
for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”71 
In addition to these instances, there are numerous other instance of the President 
being referred to as holding an “office” or similar language.72

There are additional problems with denying that the President is an office 
holder in the ordinary sense of the word. For example, if the President is not an 
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office holder, then Article I, Section 7 would not apply to him, and a person who 
had been impeached and removed from office would be forbidden from holding 
any federal office, except the presidency.73 Or Article I, Section 6 would not apply 
and a person could be President and either a Representative or Senator at the 
same time.74 There are similar examples, and all point to the same conclusion: the 
Emoluments Clause must apply to the President—as well as other federal office 
holders—lest the Constitution be rendered incoherent.

Another argument against the Emoluments Clause’s applicability to the 
President trades on the Framers’ intent. This argument rests on the premise that, 
when crafting this clause, the focus of the concern was foreign diplomats, and that 
the Framers never intended the clause as a restriction on the domestic President.75 
To be sure, diplomats and the President are differently situated with regards to 
foreign hospitality—or at least were more likely to have been differently situated 
before the advent of Air Force One.76 It was, and still is, common for diplomats 
to be afforded the finest hospitality in an effort to secure good will and favorable 
interstate relationships.77 Add expensive gifts to the mix, and it is easy to see how 
ambassadors to foreign states might put personal gain over the American citizenry 
they serve. This worry was likely exacerbated in the late 1700s when “home” was 
accessible only by sea voyages that could last weeks or longer.78

An additional concern for diplomats sent to Europe were the protocols 
themselves.79 While the United States’ government would want the diplomats 
to remain free of potential conflicts, the foreign governments—including their 
high-ranking nobility—often considered the giving and acceptance of gifts to be 
an important part of the diplomatic process. The rejection of a gift by a diplomat, 
while preferred or required by American law, could very well be viewed as an 
insult or breach of protocol that was significant enough to break of negotiations 
or to end diplomatic access.80 A diplomat could easily claim that a gift was be-
ing accepted to maintain diplomatic relations; without a clear-cut prohibition, it 
would be difficult to reject this line of reasoning.

This prospective entanglements of diplomats is obvious, and these entangle-
ments establish a compelling case that they were a target of the Emoluments 
Clause. However, it is not clear is that they were the only target; or, in other words, 
that the Framers intended the clause to pertain to only to some office holders (e.g., 
diplomats), as opposed to all of them (e.g., including the President). The worry 
about corruption would seem to suggest just the opposite. The foundational 
worry was not that corruption should be avoided simply because corruption 
is wrong. Rather, the worry was that corruption was such a threat that it could 
endanger the very existence of our fledgling democracy.81 The Framers looked at 
the governments of Europe and Russia and identified corruption as one of the 
major weaknesses, a weakness that the United States could not tolerate.82 With this 
in mind, it makes little sense to apply the Emoluments Clause to some group of 
office holders that could harm the country, yet exempt the single office holder that 
could do the most harm. If anything, the Framers would be more worried about 
the President, not less, for no other reason than the President’s power—far greater 
than that of any diplomat—portends such great damage if subject to corruption.
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Perhaps the best indicator that the intent of the Emoluments Clause was meant 
to bind the presidency comes from the words of those present during the debates 
to ratify the Constitution. During Virginia’s ratification debate, George Mason 
raised the worry: “[w]ill not the great powers of Europe, as France and Great 
Britain, be interested in having a friend in the President of the United States; and 
will they not be more interested in his election, than the King of Poland?”83 This 
is entirely consistent with the reasoning mentioned above, that corruption by the 
President should be a greater worry than a diplomat with much less authority. 
Edmund Randolph, the second Secretary of State and later the first United States 
Attorney General, represented Virginia at the Constitutional Convention.84 He 
responded to this worry by stating:

There is another provision against the danger mentioned by the honorable mem-
ber, of the president receiving emoluments from foreign powers. If discovered, he 
may be impeached. If he be not impeachable he may be displaced at the end of the 
four years. By the ninth section, of the first article, “No person holding an office of 
profit or truth, shall accept of any present or emolument whatever, from any foreign 
power, without the consent of the representatives of the people.”85

Randolph’s sentiment is emblematic of the safeguards set in place by the Framers. 
More importantly, he has answered a worry about the President being corrupted 
by pointing to the Emoluments Clause as the protection against such corruption; if 
the clause did not apply to the President, this response would have been curious. 
Combined with the Framers’ general worry about corruption, and the reasoning 
that presidential corruption would be an even greater worry, this interaction dur-
ing the ratification process provides compelling evidence that the Emoluments 
Clause was intended to apply to the presidency.

In addition to the textualist and original intent arguments discussed above, 
there is at least one other reason to believe that it applies to the President. This is 
the past precedent of Presidents acting as though they are bound by this clause. 
There are dozens of such instances since the ratification of the Constitution. For 
example:

• President Andrew Jackson was given a medal by the President of Columbia 
in 1830. He notified Congress, which directed him to deposit the medal in 
“the Department of State.”86

• President John Tyler was given two horses by the Imam of Muscat. Congress 
directed him to sell the horses and give the proceeds to the Treasury.87

• President Benjamin Harrison was presented medals by Brazil and Spain 
while President, which Congress expressly allowed him to keep.88

• President Theodore Roosevelt accepted the Nobel Peace Prize and asked 
Congress to establish a foundation to hold the award money.89

• President Barack Obama also won the Nobel Peace Prize, and the Office of 
Legal Counsel advised him that the prize would not violate the Emoluments 
Clause.90
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In each of these instances—and numerous others—the President was given a gift 
of some sort.91 Sometimes Congress required that the gift be given to the govern-
ment, and other times the President was allowed to keep it. However, in each 
case the President acted as if the Emoluments Clause applied.

6. WHAT COUNTS AS AN EMOLUMENT?

While we have thus far argued that the Emoluments Clause applies to the presi-
dency, myriad interpretive questions remain. Consider first what is meant by 
a “foreign state.” It is uncontroversial to assume that this means any head of 
state, but also any person acting on behalf of a foreign country. So, gifts from 
kings or queens, presidents, prime ministers, or any of the numerous foreign 
dignitaries with whom presidents normally interact would be restricted by the 
Emoluments Clause. On the other side of the spectrum, a gift from an ordinary 
foreign citizen is not restricted. These are the easy cases, but intermediate ones 
are more problematic.

President Obama’s 2009 Nobel Peace Prize money and medal comprise one 
such case. The prize was awarded by a foreign entity, the Norwegian Nobel Com-
mittee.92 However, the Office of Legal Council concluded that the prize was not 
restricted by the Emoluments Clause because the Nobel Committee was not itself 
a foreign state, nor was it controlled by a foreign state.93 Note that the text of the 
clause only references foreign leaders and states; had the intent been to prohibit 
gifts from any foreign entity, the wording would have been broader. So, gifts from 
a diplomat (i.e., a state representative), foreign leader, or even an organization 
controlled by a foreign government would be controlled by the clause, while 
gifts from citizens, businesses and non-government organizations would not be.

This leads to the final part of the Emoluments Clause: what is meant by “pres-
ent, emolument, office, or title”?94 Presents are fairly straightforward. Horses, 
medals, jewel-encrusted swords, snuff boxes, and even small potted plants are 
readily identifiable as presents or gifts.95 Likewise, an office or title is easy to 
identify. The President, or other office holders, cannot hold their position and 
simultaneously be employed by a foreign government. The current President 
cannot be President and be knighted by the Queen of England.96 However, the 
extension of ‘emolument’ is less obvious.

There are at least two possible interpretations here. The first, and most broad, 
would be that emoluments comprise any form of payment or profit, for any reason. 
This would cover everything from direct payments for services to business-related 
profits accrued through patronage from foreign states. For example, under this 
broad understanding, a president would be guilty of violating the Emoluments 
Clause if he owned a pub in which foreign diplomats or dignitaries purchased 
meals, estates that rented rooms (e.g., President Trump’s Mar-a-Lago), or any 
number of other normal business transactions that led to a profit.97 A broad inter-
pretation such as this would require that the President either completely divest his 
or her interests prior to assuming office, or have all profits from owned businesses 
donated directly to the Treasury unless Congress expressly authorized otherwise.
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A second, and more narrow, way to understand what is meant by ‘emolument,’ 
is to interpret it as (only) a direct payment by a foreign state.98 Examples of this 
type would be consultancies, honoraria, retirement accounts, or even bribes.99 
Consider, for example, that without the Emoluments Clause—and particularly 
the use of ‘emolument’ within the clause—the President could receive direct pay-
ments from another.100 This direct payment would certainly not be an office or 
a title; interpreting it as a payment is possible, but would make superfluous the 
emoluments provision (i.e., as contrasted with payments). The “office or title” 
portion of the clause prevents the President from also holding an office in another 
country, and it could be interpreted that with the “emolument” portion the Fram-
ers were further trying to prevent payments or any form of financial allegiance.101

The question here is how to determine which of these is the right way to under-
stand ‘emoluments.’ Precedent is of little use; past presidents sought permission 
from Congress to keep certain gifts, but none was known to have the complicated 
international financial interests of their contemporary counterparts.102 And, as dis-
cussed above, most contemporary presidents chose to put their financial interests 
into blind trusts regardless.103 So, while precedent tells us that the Emoluments 
Clause applies to the President, it does not help to specifically delimit what counts 
as an emolument.

A better place to start might be the Framers’ intent. As previously discussed, 
the Framers were certainly worried about corruption.104 However, it is not clear 
that they sought to prohibit any and all financial dealings with foreign states. 
Their concern with corruption might have extended to an objection to George 
Washington accepting a title of Lord Washington from the British monarchy, but it 
is less clear that they would consider him renting out a room at Mount Vernon to 
a British minister as a form of corruption. Furthermore, given the more localized 
wealth that existed at the time,105 it is hard to imagine that the Framers—including 
Washington—had profits from a chain of Washington Inns and Carriage Services 
across Europe in mind when they wrote the clause. In short, while we can discern 
the general intent behind the Framers writing the Emoluments Clause, we cannot 
discern that they specifically intended to prohibit profits from businesses owned 
by the President.106

Given this ambiguity, the best way to determine what the Framers meant by 
‘emoluments’ is to take a strict textualist approach. The Oxford English Dictionary 
documents the first usage of ‘emoluments’ in 1480, with fairly static usage through 
the Framers’ time.107 Its current definition is consistent with those usages: “[p]
rofit or gain arising from station, office, or employment; dues; reward, remunera-
tion, salary.”108 There is nothing in this definition that convincingly suggests that 
‘emolument’ extends to fair market profits from a business. The two portions that 
come closest, ‘employment’ and ‘salary,’ are related but mean something distinctly 
different. For example, Jeff Bezos owns The Washington Post, but it would be odd 
to think of him as an employee of the newspaper, or to think of his profits as sal-
ary.109 In short, this definition supports the narrower reading of the Emoluments 
Clause.110 Additionally, this interpretation of ‘emolument’ as meaning something 
specific and more in line with the above definition, is supported by other uses 
within the Constitution.
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There are multiple instances in the Constitution of ‘emoluments’ being used 
to signify compensation for government service. The Domestic Emoluments 
Clause reads:

The President shall, at stated times, receive for his services, a compensation, which 
shall neither be increased nor diminished during the period for which he shall have 
been elected, and he shall not receive within that period any other emolument from 
the United States, or any of them.111

There can only be the one interpretation of ‘emoluments’ in this context. To read 
this as applying to any form of financial gain, even fair market value for legiti-
mate business dealings, would be odd indeed and wholly inconsistent with how 
presidents and their finances are treated.112 Another clause in the Constitution, 
the Legislative Emoluments Clause, reads similarly:

No Senator or Representative shall, during the time for which he was elected, be 
appointed to any civil office under the authority of the United States, which shall 
have been created, or the emoluments thereof shall have been increased during 
such time.113

This again supports an understanding of ‘emoluments’ that is similar to the 
modern definition.

This section has established two conclusions. The first is that the presidency is 
bound by the Emoluments Clause. The second is that the President is prohibited 
from receiving any type of direct payment from a foreign government official 
or office, or from holding a title or position in any foreign government. While 
the current global economy is so interconnected, and business entanglements 
are likely given the vast wealth of some presidents, these phenomena were not 
foreseen by the Framers. They certainly worried about corruption, seeking to 
place various anti-corruption principles within the Constitution; had they been 
able to look forward through time, they may have conceived of the Emoluments 
Clause more broadly. However, such breadth comports with neither text, intent, 
nor precedent and should be rejected.

7. CONCLUSION

Conflicts of interest are problematic for at least two reasons. First, they actually 
compromise fiduciary obligations. But, second, they may create an appearance 
of impropriety, regardless of whether fiduciary obligations are actually com-
promised. Functionally, this latter may be more significant than the former. The 
creation of blind trusts, judges’ recusal, the appointment of special prosecutors, 
and so on are often mechanisms to calm a jittery public; regardless of any actual 
impropriety, the atmospherics matter.

The codified restrictions matter, too, though, as they put exogenous checks on 
behavior that is not supererogatory. And so we recognize the wisdom of Congress 
in passing 18 U.S.C. § 208, just as we recognize the wisdom of the various bar as-
sociations and legal ethics’ codes that provided the foundation for this statutory 
regime. But Congress chose to exempt the President from this regime; such an 
exemption is explicitly provided for under 18 U.S.C. § 202. At least legally, then, 
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the President need not resolve conflicts of interest—or at least not the financial 
ones proscribed under 18 U.S.C. § 208. We further presented normative arguments 
in favor of this conclusion, specifically relating to the complexity of modern 
presidential holdings and to the fact that such resolution would be functionally 
impossible given income opportunities that exist after office. For emphasis, this 
does not discourage divestment—the presidents who have created blind trusts 
should be recognized for their efforts—but simply recognizes that divestment 
should not always be required.

Lest we be accused of presidential apologetics, though, the analysis changes 
when considering conflicts of interest between the President and foreign gov-
ernments. We argued that the Emoluments Clause applies to the President, and 
that it prohibits certain foreign entanglements. But, in some situations—such 
as receiving fair market profits from a president’s businesses—the Emoluments 
Clause is not prohibitive. This result might have given the Framers pause; had 
the constitutional convention been held in 2017 instead of 1787, the clause might 
have been more restrictive. Furthermore, it was important to the Framers that 
the President avoids the appearance of impropriety. Given the current state of 
global wealth and multi-national corporations, even fair market profits from 
businesses raise flags—or at least the hackles of the media. There may not be a 
conflict of interest between what is good for the country and for the President’s 
foreign-related profits, but the appearance of impropriety remains.

Remediating this problem is complicated. The world economy has evolved 
since the Framers’ time such that the prohibitions within the Constitution may 
not now provide complete safeguards against corruption. But fair market value 
provides a useful heuristic in conceptualizing this. Charging a foreign emissary 
$100,000 for a round of golf or $5,000 for a hotel room—or even accepting those 
levels of payment—could be inapposite when the sticker price for those are $1,000 
and $500, respectively.

We can therefore maintain that fair market transactions are allowed under 
the Emoluments Clause, but simultaneously hold that overpayments comprise 
violations. To ensure appropriate oversight, we can legislate in favor of tax disclo-
sures—both of the President’s personal and business holdings. We can empanel 
review boards that would notify Congress of possible improprieties. In this way, 
the Emoluments Clause could be used as a tool against presidential corruption, 
without subjecting the clause to an implausibly broad reading. And in this way, 
we take the thrust of this article to ultimately espouse a moderate position: the 
President is immune from domestic conflicts of interest, but the Emoluments 
Clause provides a check against foreign entanglements, specifically honoring the 
Framers’ concerns with regards to corruption.
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