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Natural law theory has been undergoing something of a renaissance in acade
mic circles for some years now. Several factors have contributed to this 
renewed interest: the publication in 1980 of John Finnis's very influential. 
Natural Law and Natural Rights, the playing out of moral issues like abortion, 
euthanasia, and sexual conduct in the courts, and most spectacularly, the confir
mation hearings of now Justice Clarence Thomas in 1991 which were initially 
focussed on Thomas's interest in natural law theory and its possible influence 
on his jurisprudence. While Thomas repudiated the use of natural law theory in 
constitutional jurisprudence, the idea became the subject of heated discussion in 
both popular' and academic circles.^ One thing those discussions lacked was a 
comparative dimension. In many areas of constitutional jurispmdence we now 
have a considerable body of primary sources and scholarly literature from 
which to draw comparisons with the practices of other constitutional democra
cies. The object of such comparison is not slavish imitation of other courts or 
regimes, but a wider perspective on our own problems.^ In thinking through 
the possibilities and problems in applying natural law theory to constitutional 
jurispmdence, recourse to comparative study may be helpful. 

What follows is a brief account of the place of natural law in the constitu
tional jurisprudence of one jurisdiction which has made sustained use of it, 
Ireland. A couple of caveats are in order conceming both natural law theory 
and the nature of the comparative enterprise. Those who advocate the use of 
natural law in constitutional jurispmdence face formidable obstacles. For one 
thing, the U.S. Constitution says nothing directly about natural law. Similarly, 
many disagree about just what the natural law requires and there are entirely 
different versions of natural law theory competing with one another. None of 
this means that there is no natural law or that it ought not have any influence 
over constitutional interpretation. It just means that advocates of its use have a 
difficult task in convincing others of their position. One indication of the com
plexity involved in the issue is that conservative justices like Antonin Scalia 
have publicly opposed the use of natural law theory in constitutional jurispm
dence, while liberals like former justice William Brennan have occasionally 
spoken in support of it. 

While one missing element in the debate has been empirical investigation 
into the use of natural law theory by actual courts and judges in real cases, 
such data will not, of course, decide an issue which is ultimately theoretical 
and practical, but it can provide a context in which to more accurately assess 
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the practical consequences of natural law jurisprudence as well as some data 
with which to answer some of the speculative arguments for or against natural 
law jurisprudence. So one thing I do not want to do is suggest that the U.S. 
Supreme Court simply adopt Ireland's natural law jurisprudence, though I do 
think that natural law theory provides a way of thinking about moral and politi
cal questions that is indispensable if one is to avoid the problems caused by 
legal positivism, problems which are all too famihar to people living at the end 
of the twentieth century. At the end of the paper I suggest some of the lessons 
we should take from the Irish experience. 

Similarly, there are, as we shall see, important structural and substantive dif
ference between the Irish Constitution and the Constitution of the United States 
and between the political and legal cultures of the U.S. and Ireland. At the 
same time, Ireland provides a potentially fruitful comparison since it shares 
with the United States both its English common law heritage and its un-English 
written constitution. 

The present constitution of Ireland, the Bunreacht na hEireann, dates from 
1937 and is largely the work of one man, Eamon de Valera, whose political 
vision the document attempts to instantiate in much the way that the 
Constitution of the French Fifth Republic gives effect to Charles DeGauUe's 
"certain idea of France.'"' The Bunreacht na hEireann was intended to make a 
clean break between Ireland and England after the War of Independence 
secured home rule in Ireland through the Anglo-Irish Treaty of 1922 (which 
made Ireland a "dominion" like Canada and Australia) and the bloody civil war 
between the govemment of the Irish Free State established by the treaty and 
those who would be satisfied only by complete political independence from 
Britain. The latter group, led by de Valera, a hero of the Easter Rising of 1916 
and a leader in the War of Independence, entered politics again in 1926 and 
gained enough representation in the Dail, the Irish legislature, to form a gov
ernment in 1932. For over four years, de Valera amended the Free State 
Constitution until he had cut the British crown out of everything save the 
accreditation of foreign diplomats in Ireland. Finally he moved on a new 
Constitution which would make Ireland a republic with an elected president to 
replace the king.^ 

That Constitution had even broader goals, however. It was to be tmly Irish 
and to represent the aspirations of Irish people to a politics which was ade
quate to their own culture and values. It began with an extraordinary pream
ble which read: 

In the name of the Most Holy Trinity, from Whom is all authority and to 
Whom, as our final end, all actions both of men and States must be referred. 
We the people of Eire, Humbly acknowledging all our obhgations to our 
Divine Lord, Jesus Christ, Who sustained our fathers through centuries of 
trial. Gratefully remembering their heroic and unremitting stmggle to regain 
the rightful independence of our Nation, and seeking to promote the common 
good, with due observance of Pmdence, Justice and Charity, so that the digni-
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ty and freedom of the individual may be assured, tme social order attained, 
the unity of our country restored, and concord established with other nations, 
do hereby adopt, enact, and give to ourselves this Constitution. 

The Constitution, written in both English and Irish, aimed to establish an 
Ireland which was different from other nations, one centrally informed by 
Catholic social teaching,^ Gaelic in its culture, and rural in its economy. 

But a central part of the Catholic social thought which it embodied was con
cerned with securing human dignity through the protection of fundamental 
human rights as understood in the tradition of natural law. Rights were seen as 
a necessity of free moral action but also understood in the overall context of 
the common good. And both were seen as part of a larger natural order, the 
order of God's creation. Here already, one can see something of a complica
tion. Natural law is not necessarily an explicitly "theological" notion, but one 
based on "nature" itself. Ireland inherited the moral scheme of natural law as 
part of its Catholicism, however, and the two were never entirely separated 
from one another. This is important in the account that follows. 

Natural law as a method of constitutional interpretation has mainly been con
cemed with the fundamental rights provisions in the Irish Constitution. These 
are contained in Articles 40-44. Art. 40.3.1 states that "The State guarantees in 
its laws to respect, and, as far as practicable, by its laws to defend and vindi
cate the personal rights of the citizen." Sub-section 2 of that article reads "The 
State shall, in particular, by its laws protect as best it may from unjust attack 
and, in the case of injustice done, vindicate the life, person, good name, and 
property rights of every citizen." These sections are of particular importance 
here, because it is in them that the Court has built up its natural law jurispm
dence. Before considering that, however, it is worth looking at the other guar
antees. Sub-section 3 protects the right to life of the unbom. Art. 40.4 protects 
the right to habeas corpus; Art. 40.5 establishes the inviolabihty of the home; 
Art. 40.6 guarantees rights to free expression, peaceable assembly, association 
and unionization, all subject to "public order and morality." Art. 41 recognizes 
the "Family as the natural primary and fundamental unit group of Society, and 
as a moral institution possessing inalienable and imprescriptible rights, 
antecedent and superior to all positive law." Art. 43 recognizes that "man, in 
virtue of his rational being, has the natural right, antecedent to positive law, to 
private ownership of extemal goods." The influence of specifically Catholic 
moral teaching is also seen in Art. 45 which lays out Directive Principles of 
Social Policy intended to promote social justice, though the text makes these 
provisions explicitly non-justiciable: they can only be interpreted by the 
Gireachtas, the national legislature. 

While the natural law was always seen as inspiring the constitution,^ it did 
not become a major issue in the courts until 1965 in the case of Ryan v. the 
Attorney General,^ a case the circumstances of which can only seem very odd 
to Americans. A Dublin housewife challenged a law mandating the fluorida
tion of the public water supply. There were several grounds for her challenge. 
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but the most important was that she thought fluoridation a threat to the heaUh 
of her children and claimed that it violated a right to "bodily integrity" under 
Art. 40.3.1. That article does not mention any such right, but her attorneys 
claimed that that article protected rights which were "unspecified" in the text. 
The High Court accepted her claim of an unspecified right, though held at great 
length that it was not violated by fluoridation. The judge ruled that since Art. 
40.3.2 specified its explicit protections of the "life, person, good name, and 
property rights" of citizens by the phrase "in particular," those rights must be 
seen as included in the more general protection guaranteed by Art. 40.3.1 and 
thus that that article protected other rights not stated "in particular" in the 
Constitution. More importantly, the court held that such a notion followed 
from what Justice Kenny called "the Christian and democratic nature of the 
state."̂  In order to show that the Christian and democratic character of Ireland 
protected such "unspecified" rights, Kenny appealed to Pacem in Terris, an 
encychcal letter of Pope John XXIII which stated that bodily integrity was a 
natural human right.^° His judgment was upheld by the Supreme Court as was 
his argument about unspecified rights protected by Art. 40.3.1. In Chief Justice 
6 Dalaigh's opinion, though, the unspecified rights were said to be due to one's 
status as a human person.'' There was no reference to Christianity. The doc
trine of unspecified rights has since been invoked to protect many other rights: 
among them marital privacy,'^ privacy in personal communication,'^ earning a 
living,'^ and fair procedures in govemment decision-making.'^ 

The seemingly subtle difference between Kenny's High Court ruling and 
6 Dalaigh's Supreme Court ruling would become more apparent in the mar
ital privacy case which is somewhat analogous to the U.S. case of Griswold 
V. Connecticut.^^ That case, McGee v. the Attorney General,^^ decided in 
1974, concerned Ireland's ban on the sale and importation of contracep
tives—not on their use. Mary McGee, a married mother of four had been 
advised by her doctor to avoid further pregnancies due to several health 
problems. She and her husband decided to use contraceptives which their 
doctor prescribed and ordered from England. They were seized by customs 
officials and McGee applied for a declaration that the statute in question 
violated her family's rights under Art. 42 and her personal rights under Art. 
40.3.1. Her claim was that the family rights created a right to privacy in the 
sexual lives of married couples and the prohibition on contraceptives created 
an unconstitutional risk to her own health. The High Court upheld the law, 
but was reversed by the Supreme Court which ruled in McGee's favor 
accepting the substance of the two claims mentioned (a third, based on her 
claim that the law violated her right to conscience was rejected). In his 
opinion. Justice Brian Walsh explicitly referred to the unspecified rights 
under Art. 40 as following from natural law.'^ Furthermore he argued that 
Art. 40 protected rights that were not created by law but anterior to it. The 
Constitution, then, recognized these rights under natural law, but did not 
create them. He concluded that marital privacy was such a right and that the 
state could not interfere with it.'^ 
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Walsh's opinion was more complicated though, since in the course of it, he 
took the occasion to reflect on the problems of natural law interpretation in an 
increasingly pluralistic society. He acknowledged that the natural law content 
of the Constitution was inseparably linked to the Christian element in the 
Constitution most forcefully expressed in the preamble.̂ ^ He also observed 
that there were differing interpretations of the natural law and that these differ
ences were conditioned by religious differences. In this situation the courts 
could not "as a matter of Constitutional law be asked to choose between the 
differing views...of experts on the interpretation by the different religious 
denominations of either the nature or extent of these natural rights as they are 
to be found in the natural law." '̂ Only the judges can interpret the natural law 
elements of the Constitution, Walsh concluded. As a guide in this process, 
Walsh suggested principles arising out of a new interpretation of the preamble 
which stressed not so much its Christian content as the role of one of the theo
logical virtues affirmed in the preamble— t̂hat of charity—in interpreting the 
document's moral claims. He concluded: "The judges must, therefore, as best 
they can from their training and their experience interpret these rights in 
accordance with their ideas of prudence, justice, and charity." The full radi
calism of Walsh's suggestion here was not immediately evident—^his use of 
the possessive pronoun "their" lent a distinct subjectivity to his constitutional 
hermeneutic of charity and explicitiy conditioned the meaning of these terms 
in such a way that judges could use them to read the Constitution in light of 
contemporary values.̂ ^ Both of these factors would be extremely important in 
later opinions, after Walsh left the Court. 

That it was not immediately embraced is clear from the Morris case decided 
in 1984. The law challenged here was Ireland's criminal statute against 
sodomy which the plaintiff contended violated his right to privacy. Chief 
Justice Thomas F. O'Higgins, writing for a 3-2 majority, rejected the complaint 
which he saw as a challenge to the notion that the state could regulate private 
morality. O'Higgins held that the state had every right to do this and that the 
morality of Irish law was essentially Christian and that since Christianity had 
always condemned sodomy, no law prohibiting it could possibly be unconstitu
tional absent a specific constitutional provision stating otherwise.̂ ^ Justices 
Seamus Henchy and Niall McCarthy both wrote dissenting opinions and the 
differences between them are revealing. Henchy admitted the Christian influ
ence on the Constitution, but, interpreting this along the lines suggested by 
Walsh's notion of Constitutional Charity, argued that in prohibiting immoral 
acts the onus was on the state to show that the common good required such 
prohibition.^'' He also criticized the Chief Justice for relying too much on the 
opinions of the major churches in Ireland about the possible social iU-effects of 
decriminalizing sodomy, and not enough on the expert testimony from psy
chologists and social scientists.Justice McCarthy wanted to detach the 
Constitution from any specific account of Christian morality arguing that the 
understanding of the Constitution of 1937 could not be reasonably held in 
1983. He seized on Walsh's thesis about the historical development of consti-
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tutional values and argued that the Constitution's protection of unenumerated 
rights should rest on an account of "the human personality" itself.̂ ^ 

These tensions came fully to the surface in a series of decisions dealing with 
rights to information and travel associated with abortion. Though abortion had 
always been illegal in belaud, unease with the judiciary's guarantee of a per
sonal right to privacy and the use made of a similar unenumerated constitution
al right in the U.S. led Irish voters to overwhelmingly approve a Constitutional 
amendment protecting the right to life of the unbom in 1983.̂ ^ About 4,000 
women a year travelled to England for abortions since none were performed in 
Ireland unless medically necessary to save the life of the mother. Two women's 
counselling centers in Dublin were advising women on foreign abortions and in 
some cases arranging for their travel to England. An anti-abortion group 
brought this to the attention of the Attomey General who obtained an injunc
tion prohibiting this counseUing as a violation of the right to life provision of 
the Constitution. The injunction was sustained by the Supreme Court in the 
case of The Attomey General v. Open Door Counselling (1988).̂ ^ A similar 
mling enjoined a student group at University College Dubhn from distributing 
abortion information as well.^^ In both cases the Court stated that the right to 
life amendment was merely the Constitution's recognition of a natural right 
which was anterior to positive law.̂ ^ There is one slightly new wrinkle here. In 
both the Norris and Open Door Counselling cases, there was disagreement in 
the judiciary (dissents in Norris, and in the information cases the Supreme 
Court had to overmle the High Court), and an added European dimension. In 
both cases the losing party appealed to the European Court of Human Rights 
and was there vindicated.^' While the European Convention, unlike the 
Maastricht Treaty, does not have the status of domestic law in Ireland and the 
European Court could only award the winning parties damages, these decisions 
did have an effect on elite public opinion. In the case of Norris, four years 
after the European Court mling, Ireland's anti-sodomy laws were abolished.^^ 
This was not so in the Information cases, but in 1992, a further case would 
change this too. 

This was The Attomey General v. X (1992).^' The " X " case is now regarded 
as one of the most important in the history of modem Ireland. It concemed a 
fourteen year old girl who had been raped by a friend's father. During the 
course of the criminal investigation of the rape, her parents let the pohce know 
that she planned to travel to England for an abortion which she was then 
enjoined from doing by the Attomey General. The young girl was under an 
extraordinary amount of stress and had stated on numerous occasions that she 
would commit suicide if forced to carry the pregnancy to term. She claimed a 
right to travel under the general guarantee of personal liberty in Art. 40.4 of the 
Constitution which the High Court refused, holding that the right to life of the 
unbom child outweighed this.̂ '' The Supreme Court overmled the High Court 
here mling that since the right to life provision of the Constitution also protect
ed the life of the mother and since the preponderance of psychological evi
dence in this case established a "real and substantial risk to the life, as distinct 
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from the heahh, of the mother, which can only be avoided by the termination 
of her pregnancy, such termination is permissible."^^ 

The decision created relief in teland, but posed a number of difficult prob
lems: First, absent evidence of "real and substantial risk" to the mother's life, 
demonstrable in court, other women could be enjoined from travelling to 
England; and, second, the " X " case did estabhsh a constitutional allowance for 
abortions necessary to protect the life of the mother and if this was so, then the 
earlier rulings on abortion information would be called into doubt since 
women who could claim medicaUy necessary abortions would need such infor
mation. And all of these created uncertainty about Ireland's status in the EEC, 
soon to become the EU. The govemment tackled these problems through ref
erenda. First they secured approval for the Maastricht Treaty (opposed by both 
sides of the abortion debate). Next they offered three referendum questions: 
(1) refining the language of the right to life provision specifying that abortion 
could only be performed to save the life of the mother; (2) guaranteeing a right 
to information; (3) guaranteeing a right to travel. The first was defeated; the 
other two approved. The second of these required enabling legislation, and the 
resulting bill, the Regulation of Information (Services Outside the State for 
Termination of Pregnancies) Act, 1995, was narrowly drawn to allow restricted 
distribution of information on overseas abortions. 

The bill was passed in the legislature and then referred by the president to 
the Supreme Court under procedures specified in Art. 26 of the Constitution 
which allows the reference of legislation, the constitutionality of which may be 
in doubt, to the Court for an opinion. If the Court approves the legislation, it 
can never again be challenged on constitutional grounds. The Supreme Court 
assigned two sets of counsel to argue against the bill since it was opposed by 
both anti-abortion groups and women's rights organizations (who thought it 
too restrictive). The anti-abortion side argued that insofar as the bill permitted 
the circulation of names, addresses, and phone numbers of English abortion 
clinics, rather than simply basic information about abortion procedures, it pro
moted abortion and thus contravened the right to life provision of the 
Constitution and, more importantly, natural law. 

The Court's mling was extraordinary in that it answered the arguments about 
natural law directiy and concluded that they were inapphcable given that the 
information amendment which grounded the legislation in question was 
approved in a valid constitutional referendum. The Court argued that the 
Constitution enshrined principles of popular sovereignty limited only by the 
express provisions of the Constitution itself which could themselves be 
changed in any way whatsoever by referendum.̂ ^ Similarly, the Court apphed 
what it took to be the substance of Walsh's thesis about the historical develop
ment of the constitution and the hermeneutic principles of pmdence, justice, 
and charity.̂ ^ There was no mention of Christianity here, save in the quotations 
from Walsh's McGee opinion, and the Court stated that "The Courts, as they 
were and are bound to, recognized the Constitution as the fundamental law of 
the State to which all organs were subject and at no stage recognized the provi-
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sions of the natural law as superior to the Constitution."^^ This was an amazing 
reversal.̂ ^ 

The Court, then, began with an understanding of natural law imphed by the 
"Christian and democratic nature of the state" in Ryan. From there it moved to 
an account which stressed the rights stemming from the nature of human per
sonality and interpreted in light of the principles of prudence, justice, and char
ity as historically conditioned in McGee; and, finally, to interpretations of 
rights found in express constitutional provisions as interpreted in hght of those 
principles, entirely detached from natural law in the Abortion Information Bill 
Case. This development seems to be driven by an increasing volume of con
flicts between the claims of traditional morality and those of modem pluralist 
democracy. As the traditional consensus has broken down, the understanding 
of natural law has become increasingly vague and abstract and thus less well-
suited to the business of adjudication. This has led elite opinion and many 
judges to reject it as a legitimate canon of interpretation.^^ 

The story I have tried to tell here suggests a couple of further implications 
which need to be thought out and which I hope to pursue in further research. 
First, one should recognize that the implications of the Regulation of 
Information case are not entirely clear. Debate over the status of natural law in 
Irish legal circles has continued''' and the specific constitutional provisions 
which mention natural law are secure, for the time being,'^^ which brings me to 
the second point: The Irish legal profession, like most classes of professionals, 
has a largely secular view of the profession of law. As William Binchy, the 
Regius Professor of Laws at Trinity College Dublin, and a major force behind 
the constitutional amendment which banned abortion, has stated, Irish lawyers 
were educated in an overwhelmingly positivist English legal profession (which 
we also have in the U.S.) and leamed from it to be skeptical of natural law 
argument.̂ ^ Here it is noteworthy that the Constitution was drafted by De 
Valera, a non-lawyer, and a small group of nationalist advisors. There was a 
brief effort in the 1940s and 50s to map out a distinctive Irish philosophy of 
law (Justices Gavan Duffy and Lavery were the leading lights of this) which 
saw itself in opposition to the Enghsh view of law, though this never gained 
wide currency in the legal profession.^ As the process of secularization, espe
cially among Irish elites,̂ ^ has proceeded, the natural tendencies of the legal 
profession have only been magnified. And we must not underestimate the cul
tural issue here. In order to be really effective, the natural law must have its 
first home not in the judiciary, but in the population at large and in a constitu
tional democracy this means in the populace as represented in legislatures. 
That legislation and not adjudication should be the primary forum for the 
application of the natural law seems to have been recognized by no less an 
authority than St. Thomas Aquinas.^^ Here it is noteworthy that the application 
of natural law by Irish judges has largely been in the context of fundamental 
rights jurisprudence, for it is precisely when the substantive stmctures and 
ethos of community begin to break down that legal issues become primarily 
issues of rights.̂ ^ So here the debate over natural law may ironically be a 
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function of the secularization process itself and suggests the larger question of 
the extent to which cultural problems lend themselves to judicial answers. Is it 
a coincidence that the increase in the activity of constitutional courts in the 
realm of personal rights, an increase which visible on a global scale,''̂  is taking 
place in a time of increasing secularization and cultural dislocation? Finally 
there is the large issue of Ireland's integration into the larger political and legal 
culture of the European Union, which I cannot discuss here.''̂  

Let me conclude, then, with the not terribly optimistic, though perhaps overly 
obvious, conclusion that the efficacy of natural law in constitutional jurispm
dence seems largely dependent first, on the explicit acknowledgment of the 
authority of natural law principles in the constitution itself, and second, on the 
efficacy of natural law reasoning in both the political and legal culture at large. 
When this latter factor becomes attenuated, the judicial use of natural law can 
promote rather than stem the tide of secularization both through the multiphca-
tion of conflicting moral perspectives and the resulting pressures to reject 
moral reasoning entirely in constitutional jurispmdence. 
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